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0
TT Additional Commissioner, ~~~,A'bad-1 mxr \iiRT ~~ x:f

44/Addl.Commr./2009 Ria: 18.02.2009 a gfGra

Arising out of Order-in-Original No. 44/Addl.Commr./2009 Dated: 18.02.2009 issued by
Additiona'I-Commissioner, Central Excise, Ahmedabad-I

tf 3-l47c1cbaT "cbT -;,r=r ~ YcTT Name & Address of the Appellant/ Respondent
M/S. GOPAL TEXTILE MILLS PVT.LTD.

Ahmedabad
al{ anfh gr 3flor riits rra awar ? at a a mer 4Ra zrenfenfa ft

aag n er 3r@art at 3r9la zI~a:ror 3ITTcR °ITTWf cR x=rcBcTT % I
Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as the

one may be against such order, to the appropriate authority in the following way :

~~"cbT TRTa:ror 3ITTcR
. Revision application to Government of India :

(1) a4ha 6na7 zca srf@,fzm, 1994 cBl" tfffl 3idc1 rfRf ~ ~ +=rrwlT cB" a qtrr rr cfi1'

0 \J9"-'cTRT * ~~~ *~~a:ror 3ITTcR 3-ltTPT ~. '+fffif~. fcm;~.~ fcriwr,
. =- aloft ifGra, Rla ta, iremi, { fecal : 110001 cfi1' c#l" \i'fAT~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 0 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) zuf ma t ztf # ma i a wR zf ala fa4 quern ur r1 rar zu f@ft
usrrR a mruerurmsunra siz lWf #, at f@4at query zn quer ark ag f}fl arr
# <TT fcITT:rl" 'tjO,sJlll"< # "ITT l=JT6:r at 4fa5u # hr g& st I
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(a) a a fat lg a q2 Raffa Ta w zn ml Ra[fur #i suzt zyc a
l=JT6:r LJx '3cll I cizyca a Rz ami i uha are fh# , a varRaffa &t

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(·) zuf zyea qr ·4rut fag fararr are (urea zur per al-t=rzra--ihzn
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

~ '3011 C:rl c!ft '301 I C:rl ~ cfi :fIBA cfi ~ \ill" ~~~ cB1" <ft t 3ITT ~ 3lrnT \ill" ~
m "l{cf frr:r:r. cFi ~at RI¢ ~, 3ri:jm- cFi sm 1:fTft=r err "f[l=[lf ~ m ~ # fcmf~ (rf.2) 1998
tJNT 109 8ffl~ ~ ~ "ITTI .

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

air araa zyc (3r4ta) Parat, 2oo1 a fa o a ifa fRffe qua ian zg-s i ah ufat
i, hfa mar uf arr hf feta Rt -i:rm cfi 'lflm ~-3lrn1 "l{cf ~ 3lrnT qft- err-err
~cFi x-IT(!f fra 3mlaa fhu uar afegy '3""flcfi T7er tar g. l Jg,fhf # 3iafa ert 35-~ if
~ tJfJ- cfi :fIBA cfi tfWf cfi x-!T(!f il3ITT"-6 ~ cB1" 1mf 'llT "ITTT ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) ~~ cfi x-fT(!f ust icwa va ara q) m Btm cp1, "ITT illm 200 /- ¢R-f :fIBA
at ug 3iti iva ga ala a vmrat ITT ill 1 ooo / - qft- ¢R-r :fIBA qft- ~ 1

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

l zye, #trmar zgcs vi ara rt#la -nrznf@raur # uR 37fl
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) sh Gnr<a ca 3rf@nu, 1944 #l err 35-4\/as- sir+fa.
Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(cp) cjlflcjji(Of l-J:C"lJjcfjrj ~ ~ "fl'lfr 1'fflwf #la yen, a€tu snaa zyca vi aa arfftr +Inf@eaur
at fa?ts ff8a he ia • 3. 31N. cfi. ~' ~~ "cfjl" "l{cf

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(a) safRaa uRb 2 (4)a i aag arr srarar at arft, r@hat # mu # ft zyca, ata
Tr«a gyca vi hara 3r4hr -Inf@raw (fr) # ufa Ra t9hf8a, arzrarar i sit-o, qea zfqza amrvg, arvfta, '1i6l-JC:l~IC:-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

(2) hr suraa rc (rfla) Paa#), 2oo1 ah eat sia«fa qua zg-3 ii fuffe fag ar4at
3741tr =nznf@raoi at nt{ 3r4la fag 3rl fu ·g mgr m'r ar ufaif fe sei wen zcen
cB1" 'iPT, ~ cB1" 'iPT 3ITT WITTIT ·Tzar if=r ; s al4 znT Bx-m cp1, t cJ"ITT ~ 1 ooo/- ¢R-f ~
if.fr I ust ar zyca t mi, an a6t 'iPT 3ITT WITTIT lfm 50 ~ c'Jcp ITT ill
T, 5000 / - ¢R-f ~ if.fr I "GJif ~~ cB1" 'iPT, 1x0 ...c1-..1-.N:.ill ~ 50
~ m Bx-m \Tlfl<TT t cJ"ITT ~ 10000 / - pl ?hf ma±rt=rara a
afka j grue # a iaer at utj zrz rye Uva + ...> .+awMae= a a a
~<ITT ITT "GJif B"cft1"~m'r cfto f{-Qfc'f t I .
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.

(3) zuf s arr i { pa an?sii ar rt sh a r@ta pa sitar a fr hi l pram svfair fu um Re; g rzr # sa gy fl fa frar rdl arf a aa a frg zenrferf 3rt4rz
-urnf@raw at ya rat zu au war at ya 'om4a fhzn unar &y
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0

(4) nrzarzu zcan arf,fm 197o zn ii@r #tr-4 ajaf fefRag 313I \JcRf 3lfcrcr;:r <TT
Ta am?gr zuenfe,Ra fufzu ,f@art a arr r)as 6t ya uf IR .6.5o ha a ,rz,rzI ye
fea mm z)a a1Reg1

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) z sh if@r mi at firu a4 ara frrwrr at ik ft ean 3naff fhzu urn ?it ye,
a€tu Una zrca vi hara 3r4)tu mrnf@raw (rfRf@) fu, 1o82 [Rea &1

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) «ft zyca, #kt Gara gyca a i#arm st4lRr nrnf@raw (fez), 4R ar@lat #ma i
a{car iar (Demand) yd is (Penalty)I 1o% 4a star sat 3rfearfk 1zif, 3rfrasrarqast 1o #ts
{iCfV t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

hc@hr 3nzarea 3th?tara ks 3iaafa, rf@r z@tat "aaczr 8tr a:rraT"(Dutv Demanded) -
3 •0 ( i) (Section) is uD azr fefffa uf@;

(ii) frzmrarrdz2fez fr if@;
(iii) dzhefrita6rz 6 a aza 2zr if@r.

e ztzu& ran'ifaa3fl' ii uzt uarmaa ii, arfh' rRaa hfarafarark.
l"\ " ..::) l"\

For an appeal to be filed before the CESTAT, 10% of the D_uty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C-(2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zr acaaf ii .gr 3mer a uf shh uf@rawr aaszi era 3rrar areas zn av faatfa z at sir fas
nu Ara # 10r7a w ail srzi ha avg Raif gt aa av # 10% 37a1arc # r aft l

3 9 2

In view of above, an appeal against this order shall lie before the Tribunal on payment of 10%
of the duty demanded where duty or duty and e,alt~r~e in dispute, or penalty, where penalty
alone is in dispute."

,,
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ORDER-IN-APPEAL

F.No.V2(54)49/Ahd-1/2016-17

M/s. Gopal Textile Mills Pvt. Ltd., Narol-Sarkhej Road, Naro!, Ahmedabad (hereinafter

referred to as the appellant) had filed an appeal on 13.4.2009 along with stay application against

OIO No. 44/Addl.Commr/2009 dated 17.2.2009, passed by the Additional Commissioner, Central

Excise, Ahmedabad-1 (hereinafter referred to as the "adjudicating authority").

2. Briefly stated, the facts are that the appellants are engaged in the processing of Cotton

Fabrics, M.M.F., falling under Chapter 52, 54 and 55 of Central Excise Tariff Act, 1985; that they

had failed to discharge their duty liability by the stipulated date as per the Annual Production

Capacity determined under Section 3A of the Central Excise Act '1944 [hereinafter referred to as

the Act] for the month of December, 2000; that subsequently, the appellant had paid the

outstanding duty ofRs. 6,50,000/- along with interest at the specified rate, in terms of sub-rule 5(i)

of rule 96ZQ ofCentral Excise Rules, 1944; that as the appellant had failed to pay the duty by the

date specified in sub-Rule (3) ofRule 96ZQ ibid, a show cause notice dated 19.04.2001 was issued

proposing imposition of penalty equal to the amount of duty outstanding from them at the end of

month of December, 2000; and that the Adjudicating Authority vide the impugned order imposed

penalty ofRs. 6,50,000/-.

3. Aggrieved, the appellant filed this appeal along with stay application for dispensing with

the condition of pre-deposit of the amount of penalty during the pendency of appeal. The appeal

has been filed mainly on the ground that such a harsh penalty ought not to have been imposed, as

there was no suppression of facts or any ill intention on the appellant's part; that there is no loss to

the government revenue as the appellant had paid the duty with interest before issuance ofthe show

cause notice. Citing the decision ofM/s. Vijaya Steels Ltd. Vs. CCE reported at 2006(202) ELT

· 339 (Tri. Bangalore), it has been submitted that since no show cause notice had even been received

during the period from 1.3.2001 to 11.2.2009, the action to confirm the demand of Rs.6,50,000

under absolutely omitted rule is not legal and proper.

l$fee 4. The appeal was kept in call book since the department had filed an appeal before the Apex

Court on an identical issue against the decision of the Hon'ble High Court of Gujarat [in SCA

No.1984 of 2002] in the case of M/s. Krishna Processors [2012(280)ELT 186 (Guj.)]. As the

Hon'ble Supreme Court has decided the issue, the appeal stands retrieved from the call book.

5. A personal hearing in the matter was held on 13.7.2016. Shri Kunj Kishore Gulati,

Director of the appellant appeared and reiterated the facts stated in the grounds of appeal. He also

cited reference of Apex Court decision in the case of Bhagwati Rolling Mills [20 I 5(326)ELT

209(SC)] and recent judgements ofCESTAT, wherein penalty under Rule 96ZQ was not held to be

proper and legal.

0

0
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0

6. I have gone through the facts of the case, the appellant's grounds of appeal, and

submissions made at the time of personal hearing. Due to considerable passage of time, the stay

application has become extraneous. Therefore, I am proceeding with the main appeal. It is a fact

that Rules 96Z0, 96ZP and 96ZQ were omitted vide Notification No.6/2001-C.E.(N.T.) dated 1
March, 2001. Subsequently, section 3A of the Act was omitted w.e.f. 11" May, 2001 by Finance

Act, 2001.

7. The question to be decided in this appeal is whether the appellant is liable for penalty under

Rule 96ZQ (5)(ii) ofthe Central Excise Rules, 1944.

8. As the entire issue revolves primaril'y around Rule 96ZQ i.e. imposition of penalty, the

relevant extracts ofsub rule 5 ofrule 96ZQ are reproduced below, for ease ofreference:

(5) If an independent processor fails to pay the amount of duty or anypart thereof by the date
specified in sub-rule (3), he shall be liable to:

(i) ; and
(ii) a penalty equal to an amount of duty outstandingfrom him at the end ofsuch

month or rupeesfive thousand, whichever is greater.

9. The issue of vires of rule 96ZQ of the Central Excise Rules, 1944 and Section 3A of the

Central Excise Act, 1944, was raised before the Gujarat High Court in SCA no. 1984/2002 in the

case ofMis. Krishna Processors [reported at 2012(280) ELT 186(Guj.)]. The Hon'ble High Court

ofGujarat, vide its order dated 16.3.2012, held the penal provisions contained in Rule 96ZQ(5) (ii)

of the Central Excise Rules, 1944 to be ultra vires Articles 14, 19(1 )(g) and 265 of the

Constitution of India. Department feeling aggrieved, filed an appeal before the Supreme Court

[SCA No. 13619/2015] against the aforementioned order of the Hon'ble High Court of Gujarat.

}jg'he Hon'ble Supreme Court, vide its order dated 24.11.2015 [reported at 2015326) E.L.T. 209

)f (SC)], inter alia, held that :

• struck down rules 96Z0, 96ZP and 96ZQ insofar as they impose a mandatory penalty
equivalent to the amount of duty, on the ground that these provisions are violative of
articles 14 & 19(1)(g) of the Constitution and are ultra vires the Central ExciseAct, 1944.

• on the question ofwhether omission of the compounded levy scheme in 2001 wipes out the
liability of the assesseefor the period during which the scheme was in operation, it was
held that the issue has already been decided in Fibre Board's case, wherein it was held
that 'omission' is akin to 'deletion; that this isform of 'repeal', and that thereforeprevious
proceedings would be protected by Section 6 of the General Clauses Act because repeal
does not amount to obliterationfrom the beginning and that 'omission' is only infuturo.

10. It was the Hon'ble Supreme Court, which had in the case of M/s. Dharmendra Textile

Processors [reported at 2008(231) ELT 3(SC)], held that Rule 96ZQ did not grant discretion insofar

as imposition of penalty was concerned. Vide the aforementioned order dated 24.11.2015, the

Supreme Court struck down rule 96ZQ of the Central Excise Rules, 1944, insofar as it

imposes mandatory penalty equivalent to the amount of duty, further holding that the "omission"

would amount to "repeal", and that previous proceedings would be protected by Section 6 of the

General Clauses Act.
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11. In this backdrop, as rule 96ZQ (5) (ii) of the Central Excise Rules, 1944, has been struck

down by the Hon'ble Supreme Court, the penalty imposed vide the OIO dated 17.02.2009, is set

aside.

12. The appeal stands disposed ofaccordingly.

Date: 27.7.2016

.-jiu(Vinod ose)
Superintendent (Appeal-I),
Central Excise,
Ahmedabad

BYR.P.A.D.

To

M/s. Gopal Textile Mills Pvt. Ltd.,
Narol-Sarkhej Road, Narol, Ahmedabad

M/s. Gopal Textile Mills Pvt.Ltd.,C/o Kunj Kishore Gulati,
285, "Raghuvansh", Near Commerce College,
Drive-in-Road,
Ahmedabd-380 009

Copy To:

~ \
(:,.

1.a1
(Abhai ar Srivastav)
Commissioner (Appeal-I)

· Central Excise, Ahmedabad

1. The ChiefCommissioner, Central Excise, Ahmedabad zone, Ahmedabad.
2. The Principal Commissioner, Central Excise, Ahmedabad-I.
3.The Deputy/Assistant Commissioner, Central Excise Division IV, Ahmedabad-I (AR-II)

Guard File.
5. P.A.
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